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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
August Term, 2005
(Argued: September 14, 2005 Decided: August 1, 2006)

Docket No. 04-4703-cr

UNITED STATES OF AMERICA,
Appellee,
V.
RALPH F. VITALE,

Defendant-Appellant.

Be for e: WINTER, MINER, and WESLEY, Circuit Judges.

Appeal from a conviction and sentence in the District of

Connecticut (Robert N. Chatigny, Chief Judge) after a jury trial.
Appellant was found guilty of five counts of bank fraud in
violation of 18 U.S.C. §§ 1344 (1) and (2). We find no error in
the district court’s summarizing a government witness’ substance
abuse treatment records while denying access to the records
themselves. However, we remand for a hearing on the issue of
possible juror bias in accordance with the procedure set out in

United States v. Jacobson, 15 F.3d 19 (2d Cir. 1994).

JON L. SCHOENHORN (Jennifer Bourn, on the
brief), Jon L. Schoenhorn & Associates,
Hartford, Connecticut, for Defendant-

Appellant.
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CALVIN B. KURIMAI, Assistant United States
Attorney (Kevin J. O’Connor, United States
Attorney for the District of Connecticut, and
Lisa E. Perkins, Assistant United States
Attorney, on the brief, William J. Nardini,
Assistant United States Attorney, of
counsel), New Haven, Connecticut, for

Appellee.

WINTER, Circuit Judge:

Ralph F. Vitale appeals from his conviction and sentence
entered after a jury found him guilty of bank fraud in violation
of 18 U.S.C. §§ 1344(1) and (2). Vitale participated in a scheme
with Charles Hoblin and Peter Trantino to submit fraudulent
business loan applications to Fleet Bank. Vitale principally
argues that: (1) the district court violated his Sixth Amendment
right to confront and cross-examine a witness by denying him
access to the witness' substance abuse treatment records; (ii)
the district court erred in refusing to conduct a post-trial
inquiry into juror bias after revelation of a professional
relationship between the juror, the juror’s husband, and the

prosecutor’s husband; and (iii) United States v. Fagans, 406 F.3d

138, 142 (2d Cir. 2005), requires that the district court
resentence him.

We conclude that the district court committed no Sixth
Amendment violation by denying access to the government witness’
substance abuse treatment records. However, we remand for a
hearing on the issue of possible juror bias under the procedure

set out in United States v. Jacobson, 15 F.3d 19 (2d Cir. 1994).
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Finally, pursuant to Fagans, we vacate Vitale’s sentence and
instruct the district court to resentence him. Fagans, 406 F.3d
at 142.
BACKGROUND
We view the evidence in the light most favorable to the

government. Glasser v. United States, 315 U.S. 60, 80 (1942).

From about January 1996 to about March 1996, Vitale, Hoblin,
and Trantino participated in a scheme to defraud Fleet Bank.
They took advantage of Fleet Bank’s Easy Business Banking Loans
-- which provided to small businesses loans of up to $100,000
through an expedited process with limited documentary
requirements -- by submitting fraudulent loan applications.
Hoblin was a self-employed accountant who prepared individual
income tax returns for his clients. He and Vitale concocted the
fraudulent loan documents by creating phony corporations with
fictitious financial information' and using names, addresses, tax
identification numbers, and income tax returns of Hoblin’s
unknowing clients to fill in the gaps. Trantino, who was a
business development/loan officer at Fleet Bank, would sign each
application as a witness and forward the application to the
underwriting unit, knowing that the information being submitted
was false and/or obtained without Hoblin’s clients’ permission.
Working together, Vitale, Hoblin, and Trantino secured five Easy

Business Banking Loans, each for the maximum $100,000.
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As each loan was nearing approval, a bank account was opened
for each entity. Two persons were designated to issue checks on
each account: on four of the accounts Vitale (or a relative of
Vitale’s) and the person in whose name the loan application had
been submitted were authorized to draw on the funds; on the fifth
account, a relative of Hoblin’s was named along with the
unwitting “applicant.” Once the monies were deposited in the
accounts, Vitale, Hoblin, and Trantino made withdrawals totaling
$403,000.

On May 11, 2004, a jury found Vitale guilty of all five
counts of bank fraud, and on August 16, 2004, Vitale was
sentenced by the district court.

a) Trantino’s Substance Abuse Treatment Records

Trantino, who pled guilty to charges of bank fraud was a
government witness. Prior to trial, the government informed
defense counsel that Trantino had abused narcotic pain killers
during the relevant period of time and that he currently was
enrolled in a drug abuse treatment program.

Defense counsel subpoenaed Trantino’s records from the
Orchard Drug Rehabilitation Clinic. The APT Foundation, which
owned and operated the Orchard Drug Rehabilitation Clinic, moved
to quash the subpoena, arguing that the information was protected
from disclosure.

Vitale argued that because Trantino had admitted to the
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heavy use of painkillers during the bank fraud scheme and drug
addiction when he was discussing the case with the FBI, the
substance abuse treatment records were relevant to Trantino’s
ability to recall and relate pertinent events as well as to his
general credibility. He argued that access to the records was
necessary to cross-examine Trantino. Vitale’s counsel also
speculated that Trantino’s referral to a substance abuse
treatment program after his then-recent drug-related arrest was
facilitated by the government, raising a concern of possible
bias. The government assured the court that it had not
intervened in Trantino’s state drug charges. The district court
then conducted an in camera review of the records and reserved
its rulings.

During his direct examination, Trantino testified that he
had sustained a neck injury in mid-summer 1995. He was
prescribed and took vicodin for this injury until early 1996,
when he had surgery to repair his neck. After the surgery,
Trantino was prescribed another narcotic painkiller, Tylox, which
he used for another six-to-eight weeks. Trantino claimed that
neither painkiller affected his performance at the bank.

After this portion of the direct examination, the district
court, over the objection of Trantino’s counsel and after its own
in camera review, summarized for the parties the information

contained in Trantino’s substance abuse treatment records. The
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court stated that it wanted Vitale’s counsel to have all
“arguably germane” information in order for the defense to “fully
and thoroughly cross-examine [Trantino] consistent with the right
to confrontation.”

Outside the presence of the jury, the district court related
that “starting at age 40 at some point in 1998, long after the
transactions at issue here, Mr. Trantino began to use heroin.”
The court then summarized Trantino’s lengthy substance abuse
treatment: (i) in mid- to late-1998, outpatient detoxification
treatment for four days, which occurred around the time of his
initial contact with the FBI; (ii) inpatient treatment for three
days in early 2000; and (iii) further inpatient treatment in mid-
2001. The records indicated that Trantino last used heroin in
March of 2002. Since that time, Trantino had received methadone
treatments, although it was unclear whether those continued at
the time of trial. The district court further revealed that
Trantino had abused cocaine occasionally from the time he was
twenty-five years old until his 2001 treatment for heroin but
that the records were not clear as to the gquantity or frequency
of cocaine usage. Summing up, the district court stated:

I think that’s a reasonably accurate summary of a

rather voluminous record. And I will leave it to you

to proceed from there.

If Mr. Trantino testifies consistently with that
information, then I would see no reason why I should order
that the documents be disclosed to you. If that doesn’t

happen, then maybe there would be good cause or adequate
cause for some further disclosure.
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Defense counsel then moved that the physical records be disclosed
pursuant to Vitale’s rights under the confrontation clause and
that the records be sealed and marked for appellate review. The
district court did not issue a final ruling on the matter,
preferring to “see how it unfolds.”

Trantino admitted to the information summarized by the
judge, and the district court made no additional disclosures.
During cross-examination, defense counsel again questioned
Trantino about his drug use and rehabilitation.

b) Post-Trial Juror Contact

On April 13, 2004, jury selection for another, unrelated
case was being conducted while the pool of jurors for Vitale’s
case, including juror Barbara Setlow, was probably present in the
courtroom. During voir dire for the first case a potential juror
remarked that she thought Assistant United States Attorney Lisa
Perkins was related to someone she knew who had a different last
name. Perkins stated that her husband’s name was Sparkowski.

The juror indicated that she knew Perkins’ in-laws. Another
potential juror raised his hand and asked Perkins if her
husband’s name was Jason Sparkowski, indicating that he had
attended high school with a Jason Sparkowski. Perkins revealed
that her husband was indeed Jason Sparkowski. Jason Sparkowski
was not discussed at any other time during voir dire for the

first case.
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During the voir dire in Vitale’s case, Jason Sparkowski’s
name was never mentioned. When Setlow introduced herself to the
court, she stated that she was “a biochemist with the UConn
Health Center” and that her “husband works at the same place and
does the same thing.” Later events, described below, revealed
that Jason Sparkowski, Perkins’ husband, was also a biologist at
the University of Connecticut Health Center (“UCHC”).
Nevertheless, Perkins remained silent as Setlow was selected as a
juror.

On May 17, 2004, following the jury verdict, Perkins sent a
letter to Judge Chatigny disclosing the following. Jason
Sparkowski had been a student in the biochemistry graduate
program at UCHC from 1984-1990. During this time, Dr. Peter
Setlow, the juror's husband, was a professor in the biochemistry
department. While Sparkowski was a student at UCHC, he had
frequent contact with Dr. Setlow but never socialized with him.
He did, however, know Barbara Setlow to be the spouse of Dr.
Setlow.

According to the letter, Sparkowski left Connecticut in 1990
and lived in Washington, D.C. until 2000. During these ten
years, Sparkowski had no contact with the Setlows. Sparkowski
and Perkins married in 2000. In June 2003, Sparkowski returned
to UCHC as an assistant research professor but only had brief,

passing conversations with Dr. Setlow.
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The letter stated that, on May 7, 2004, Sparkowski attended
Vitale's trial for approximately forty minutes. He thought he
recognized Setlow, the juror, as an acquaintance of Dr. Setlow.
Perkins did not know that Sparkowski attended the trial until
that evening. Whether he mentioned his recognition of the juror
was not revealed in the letter. After the conclusion of the
trial, Perkins called Sparkowski to inform him of the jury’s
verdict. This prompted Sparkowski to go to Dr. Setlow’s lab to
ask him if his wife had recently served on a jury. When
Sparkowski arrived at Dr. Setlow’s lab, both Setlows were there.
Barbara confirmed that she had recently served on the jury, and
Sparkowski indicated that he had recognized her when he observed
the trial. According to Perkins’ letter, Juror Setlow made no
mention of having seen or recognized him, and no details of the
jury deliberation were revealed in this conversation.

Based on Perkins’ letter, the defense moved for an
evidentiary hearing on potential juror bias. Vitale’s counsel
argued that Perkins’ letter was a “one-sided view of what
occurred” -- no affidavits from Jason Sparkowski or either of the
Setlows were submitted to the court -- and that it was
appropriate for the court to further investigate the matter.
Defense counsel made it clear that he was not “accusing anyone of
anything at this point” and that no motion for a new trial had

been made. He simply wanted to call Sparkowski and the Setlows
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to obtain their version of the events and the relationships
between them. Defense counsel also indicated that had he been
aware of the professional relationship between Sparkowski and the
Setlows that he would have moved to disqualify Setlow for cause.

After also hearing argument from Perkins, the court issued
the following decision:

As a practical matter, a judge in this situation
might think that the better part of valor would be to
simply go ahead and call the juror in and see what she
has to say. I’'m tempted to do that because I have
little doubt that we could resolve this very quickly.

On the other hand, the Court of Appeals has
rightly emphasized that such post trial inquiries of
jurors should not be undertaken lightly. I agree that
there needs to be a substantial showing to warrant that
type of inquiry no matter how convenient it might be to
the Court.

And applying the standard articulated in the Moon
case [United States v. Sun Myung Moon, 718 F.2d 1210,
1234 (2d Cir. 1983)], I think the defendant’s request
should be denied. As [defense counsel] properly
acknowledges, he isn’t saying that there was an
impropriety, he doesn’t know that there was. He asks
me to conduct this inquiry to find out if maybe there
was some kind of an impropriety. It is entirely
speculative. And I do think it is implausible to
support that there was an impropriety.

In that context, I think this coincidental post
trial contact is just that, and I don’t think it
warrants a postponement of the sentencing hearing.
So the request for an evidentiary hearing to
determine the existence of juror bias is denied.
DISCUSSION
Vitale advances three arguments on appeal. He contends that

the district court’s denial of access to the substance abuse

treatment records violated his Sixth Amendment rights to confront

10
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and cross-examine Trantino, that the district court erred by
refusing to hold an evidentiary hearing on juror bias, and that
he is entitled to a resentencing. We address each issue in turn.

a) Vitale’s Sixth Amendment Right to Confrontation and Cross-—
Examination

Alleged violations of the Confrontation Clause are reviewed

de novo, subject to harmless error analysis. United States wv.

Saget, 377 F.3d 223, 230 (2d Cir. 2004) (citing United States v.

Tropeano, 252 F.3d 653, 657 (2d Cir. 2001); (United States wv.
McClain, 377 F.3d 219, 222 (2d Cir. 2004)). Even if error is

found, “a reviewing court might nonetheless say that the error

was harmless beyond a reasonable doubt.” Delaware v. Van

Arsdall, 475 U.S. 673, 684 (1980).
“The Sixth Amendment to the Constitution guarantees the
right of an accused in a criminal prosecution ‘to be confronted

with the witnesses against him.’” Davis v. Alaska, 415 U.S. 308,

315 (1974) (quoting U.S. Const. amend. VI). Confrontation

includes the right to cross-examine the witness. Id.; see also

Pennsylvania v. Ritchie, 480 U.S. 39, 51 (1987) (plurality

opinion with respect to Part III.A.). Cross—-examination is the
principal means “to show that a witness is biased, or that the
testimony is exaggerated or unbelievable.” Ritchie, 480 U.S. at
51-52. A party may conduct a “general attack on the credibility

7

of the witness,” or it may mount a “more particular attack on the

witness’ credibility . . . by . . . revealing possible biases,

11
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prejudices, or ulterior motives of the witness as they may relate
directly to issues or personalities in the case at hand.” Davis,
415 U.S. at 316. However, a judge may “impose reasonable limits
on such cross-examination based on concerns about, among other
things, harassment, prejudice, confusion of the issues, the
witness’ safety, or interrogation that is repetitive or only

marginally relevant.” Van Arsdall, 475 U.S. at 679; see also

United States v. Sasso, 59 F.3d 341, 347 (2d Cir. 1995).

Restricting access to medical or psychological records may
deny a defendant the right to confrontation because “[e]vidence
of a witness’s psychological history may be admissible when it
goes to her credibility.” Sasso, 59 F.3d at 347 (citing Fed. R.

Evid. 611 (b)); see also United States v. Lindstrom, 698 F.2d

1154, 1160 (1l1lth Cir. 1983); United States v. Partin, 493 F.2d

750, 762-63 (5th Cir. 1974). ™“In assessing the probative value
of such evidence, the court should consider such factors as the
nature of the psychological problem, the temporal recency or
remoteness of the history, and whether the witness suffered from
the problem at the time of the events to which she is to testify,
so that it may have affected her ability to perceive or to recall
events or to testify accurately.” Sasso, 59 F.3d at 347-48
(internal quotation marks and citations omitted).

However, “the failure to produce a psychiatric report does

not in itself effect a constitutional deprivation where . . . the

12
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report does not contain evidence of any deep or sustained mental
problems which would directly bear upon the credibility of the

witness.” White v. Jones, 636 F. Supp. 772, 777 (S.D.N.Y. 1986).

Moreover, when the records do “not reflect treatment for mental
disorders” but rather reflect “treatment for drug addiction,” the
“introduction of the complete records [is] not warranted because
they [are] not, as a whole, probative of . . . credibility.”

United States v. Thompson, 976 F.2d 666, 671 (1lth Cir. 1992).

We see no error in the denial of access to Trantino’s
substance abuse treatment records. Although defense counsel was
not allowed to review the physical records, “the trial court did
not limit the scope or nature of defense counsel’s cross-

examination in any way.” Delaware v. Fensterer, 474 U.S. 15, 19

(1985). The district court conducted an in camera review of the
records and disclosed to all parties those portions of the
records that were "arguably germane.” The district court's
summary apprised the defendant of the nature of Trantino’s drug
abuse, including incidental cocaine use, and his rehabilitation
treatments. The jury acquired the same information during direct
and cross-examination.

The court permitted Vitale’s counsel wide latitude when
cross—-examining Trantino about his drug use and rehabilitation,
including questions about the effects that the drugs had on his

ability to perceive events when they occurred as well as on his

13
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memory at the time of trial. The leeway granted was generous
given that the records reflected Trantino’s treatment several
years after the pertinent events and had marginal probative value
concerning Trantino’s mental capacity during the events about
which he testified. Cf. Sasso, 59 F.3d at 347-48 (probative
value of treatment history depends on temporal recency); see also
Thompson, 976 F.2d at 671.

Physical access to all the drug rehabilitation treatment
records would not have provided defense counsel additional
avenues to impeach Trantino’s credibility. Vitale was therefore
not denied the right "to expose to the jury the facts from which
jurors . . . could appropriately draw inferences relating to the
reliability of the witness,” Davis, 415 U.S. at 318, and the jury
was well aware of all the facts -- Trantino’s drug abuse and
treatment history -- necessary “to make a ‘discriminating
appraisal’ of the particular witness’s credibility,” United

States v. Roldan-Zapata, 916 F.2d 795, 806 (2d Cir. 1990).

Therefore, the district court did not violate Vitale’s Sixth
Amendment right to confrontation by denying access to Trantino’s
drug rehabilitation treatment records.?

b) Juror Bias

The Supreme Court “has long held that the remedy for
allegations of juror partiality is a hearing in which the

defendant has the opportunity to prove actual bias.” Smith wv.

14
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Phillips, 455 U.S. 209, 215 (1982); see also Remmer v. United

States, 347 U.S. 227, 230 (1954) (Where possible juror bribery
occurred, the Supreme Court instructed the trial judge to
“determine the circumstances, the impact thereof upon the juror,
and whether or not [they were] prejudicial, in a hearing with all
interested parties permitted to participate.”).

We have also stated, however, that district courts should be
reluctant “to haul jurors in after they have reached a verdict in
order to probe for potential instances of bias, misconduct or

extraneous influences,” United States v. Sun Myung Moon, 718 F.2d

1210, 1234 (2d Cir. 1983), because “post-verdict inquiries may
lead to evil consequences: subjecting juries to harassment,
inhibiting juryroom deliberation, burdening courts with meritless
applications, increasing temptation for jury tampering and

creating uncertainty in jury verdicts,” United States v.

Tanniello, 866 F.2d 540, 543 (2d Cir. 1989).

Nevertheless, a trial court is required to hold a post-trial
jury hearing when reasonable grounds for investigation exist.
Moon, 718 F.2d at 1234. “Reasonable grounds are present when
there is clear, strong, substantial and incontrovertible
evidence, that a specific, nonspeculative impropriety has
occurred which could have prejudiced the trial of a defendant.”

Id. (internal citation omitted); see also Ianniello, 866 F.2d at

543 (“‘'The duty to investigate arises only when the party

15
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alleging misconduct makes an adequate showing of extrinsic

influence to overcome the presumption of Jjury impartiality.’”

(quoting United States v. Barshov, 733 F.2d 842, 851 (11lth Cir.
1984))). Although prior cases are instructive in guiding our
determination of what constitutes “clear, strong, substantial and
incontrovertible evidence . . . each situation in this area is

sui generis,” Moon, 718 F.2d at 1234, and the allegations need

not be conclusive, Ianniello, 866 F.2d at 543. Finally, "I[i]t is
up to the trial judge to determine the effect of potentially
prejudicial occurrences, and the reviewing court’s concern is to
determine only whether the trial judge abused his discretion when
so deciding.” Moon, 718 F.2d at 1235 (internal citations

omitted); see also United States v. Abrams, 137 F.3d 704, 708 (2d

Cir. 1998) (“We review a trial judge’s handling of juror
misconduct for abuse of discretion.”).

We believe that, on these facts, the district court was
right in its initial belief that the "better part of valor" would
have been to hold an evidentiary hearing. While it is likely
that nothing would have come of such a hearing, the lack of one
has left too many unanswered questions and too much room for more
surprises to occur. In particular, there are questions about why
this issue was not aired during the voir dire and whether the
prosecutor knew during the trial that her husband recognized a

juror. We also believe that requiring a hearing may create

16
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incentives for the government to address such matters before
rather than after a verdict.

If the relationship between Sparkowski and the Setlows while
Sparkowski was a student was at issue, we would of course find

that no abuse of discretion occurred. See, e.g., Phillips, 455

U.S. at 222 (0O'Connor, J., concurring) (Bias could be implied

7 A\Y

based on a relationship in “extreme situations,” such as “a
revelation that the juror is an actual employee of the
prosecuting agency, that the juror is a close relative of one of
the participants in the trial or the criminal transaction, or

that the juror was a witness or somehow involved in the criminal

transaction.”); United States v. Shaoul, 41 F.3d 811, 81l6-17 (2d

Cir. 1994) (relationship between juror and a prosecutor in the
same district does not constitute a per se bar to serving as a

juror); United States v. Calabrese, 942 F.2d 218, 224-25 (3d Cir.

1991) (™A juror who merely had a passing acquaintance with one of
the defendants would not, on the basis of acquaintance alone, be

”

rendered incompetent to serve in this case (listing
cases of non-bias based on juror relationships with the
defendant’s family, the defendant, the victim, or other

participants in the proceedings, such as a prosecutor,

investigator, or social worker)); United States v. Ferri, 778

F.2d 985, 991-94 (3d Cir. 1985) (acquaintance between the husband

of a juror and one of the government’s witnesses did not

17
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implicate implied bias). Other factors, however, cause us to
hold that a post-trial hearing was necessary.

We know that Sparkowski was sufficiently interested in the
case to attend the trial for a period of time, recognized the
juror, and told his prosecutor wife that he had attended the

trial. We know that he further sought out the juror’s husband

after receiving his wife’s call about the verdict. He
encountered the juror in her husband’s office or lab. It is said
that no discussion of the jury’s deliberations occurred. It is

also said that the juror, when encountering Sparkowski, gave no
indication that she recognized Sparkowski when he was at the
trial, an omission that is apparently the basis for the
prosecutor’s letter’s later flat assertion that the juror "did
not recognize" Sparkowski at the trial.

However, there are many unanswered questions. First, much
of what we know about Sparkowski's role is by way of hearsay.
The prosecutor’s letter is based on no firsthand knowledge of her
husband’s encounter with the juror, and we have no firsthand
account from him of the encounter or of his motivation in seeking
out the juror’s husband. We have no evidence from either
Sparkowski or his prosecutor wife of their conversations in the
evening of the day on which he attended the trial and whether he
told her that he had recognized a juror. We also have no

firsthand account from the juror of relevant events, only

18
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inferences to be drawn from the prosecutor’s recitation of her
husband’s recitation of the meeting.

Further questions arise from the events of which we do have
firsthand knowledge, namely the jury selection. The juror
plainly stated that she and her husband were biochemists at UCHC.
The prosecutor’s husband was also a biologist at UCHC, but she
said nothing. The common workplace alone greatly increased the
chance of a pre-existing or existing relationship between the
three scientists. Even a juror who has a workplace friendship
with a relative of an attorney may believe that revelation of her
employment is sufficient to alert the parties. Moreover, the
attendance of the prosecutor’s husband at the trial greatly
increased the chance of a subsequent encounter between the
prosecutor’s husband and the juror.

If it was appropriate to report such an encounter to the
court when it happened -- and we believe it was -- 1t was even
more appropriate to inform the court at jury selection that the
prosecutor’s husband was also a biologist at UCHC. Had the court
and the defense been made aware of the fact that Juror Setlow,
Dr. Setlow, and Sparkowski were all working at UCHC, defense
counsel could have moved to strike the juror for cause, and the
court could have granted the motion or questioned the juror about
her ability to remain impartial despite the connections. In any

event, the problem could have been addressed in a timely fashion.
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Of course, this is all hindsight -- the source of much
appellate court wisdom -- but, while we realize that the problem
here is likely the result of a confluence of innocent events, the
appearance created by the present record does not exclude less-
innocent inferences drawn from the prosecutor's failure to
disclose Jason Sparkowski's employment as a biologist at UCHC
during voir dire, or, if known, from Sparkowski's recognition of
a juror during trial. Were one more new and surprising fact to
emerge in the future, more serious allegations could arise that
might be difficult to resolve with the decline of memory or the
unavailability of key participants. If so, the hindsight
available then might make our failure to order a hearing now seem
like willful blindness.

In Phillips, the Supreme Court held that a prosecutor’s
failure to disclose until after trial that a juror had applied to
be an investigator in the district attorney’s office “requir[ed]
a post-trial hearing on Jjuror bias.” 455 U.S. at 221. Moreover,

in Williams v. Taylor, the Supreme Court found that an

evidentiary hearing was necessary 1n part because the prosecutor
had failed to inform the court and defense that a juror had been
married to a potential witness and that one of the prosecutors

had represented the juror during the divorce. 529 U.S. 420, 441-

42 (2000); cf. United States v. Modesto, 43 M.J. 315, 318-19

(C.A.A.F 1995) (“[T]rial counsel ha[s] an affirmative duty to
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disclose any known ground for challenge for cause.” (citing

United States v. Glenn, 25 M.J. 278 (C.M.A. 1987)).

Given these authorities, we believe that the totality of the
circumstances -- including the juror's statement regarding her
and her husband's employment during the voir dire, Perkins'
failure to disclose Sparkowski’s employment, Sparkowski's
attendance at trial and recognition of Setlow, Sparkowski’s
contact with the Setlows after trial, and the various unknowns
that exist -- require a further investigation.® We therefore
remand this matter so that a post-trial evidentiary hearing may
be held. We note, however, that we leave it to the discretion of
the district court to determine the scope of the hearing. See
Tanniello, 866 F.2d at 544; Moon, 718 F.2d at 1234-35.

We use the procedure set out in Jacobson, 15 F.3d at 22, and
direct that the mandate be issued forthwith allowing an
appropriate hearing to be held, and that jurisdiction be returned
to this court upon a letter request from either party. Upon such
a restoration of jurisdiction, the matter is to be sent to this
panel, which will resolve such further proceeding without oral
argument unless otherwise ordered.

c) Sentencing

Vitale argues, and the government concedes, that Vitale’s
sentence, imposed under the mandatory Sentencing Guidelines,

violated United States v. Booker, 543 U.S. 220 (2005). Because
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defense counsel made a timely objection to the district court’s
mandatory application of the Guidelines, it is appropriate to
vacate Vitale’s sentence and remand to the district court for

resentencing. See Fagans, 406 F.3d at 140-41.

CONCLUSION

We conclude that the district court committed no Sixth
Amendment violation by denying physical access to Trantino’s
substance abuse treatment records. However, we remand for an
evidentiary hearing on juror bias. We follow the procedure set
out in Jacobson. A mandate shall be issued forthwith restoring
jurisdiction to the district court to hold an evidentiary hearing
consistent with this opinion. After the district court's
decision, jurisdiction may be restored to this court by letter
from any party, and the Clerk's Office shall set a briefing
schedule and send such proceeding to this panel for disposition
without oral argument unless otherwise ordered. Further,
pursuant to Fagans, we vacate Vitale’s sentence and instruct the
district court to resentence him. 406 F.3d at 142. Whether the
resentencing shall occur in the course of the Jacobson remand 1is

an issue we leave to the district court.
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FOOTNOTES

I. Only three of the five loans were obtained for completely

fictitious corporations. Two corporations used in the
applications existed on paper, but the information supplied on

behalf of these corporations was falsified.

2. These cases relied on by Vitale are inapposite. In United

States v. Lindstrom, 698 F.2d 1154 (l1lth Cir. 1983), the Eleventh

Circuit assigned error to a district court’s refusal to grant
access to psychiatric records specifically because the records
“reveal[ed the] presence and treatment of a continuing mental
illness embracing the time period of the alleged conspiracy.”

Id. at 1166. In United States v. Partin, 493 F.2d 750 (5th Cir.

1974), the Fifth Circuit found error when the district court
precluded introduction of a witness’ medical records even though
the records contained evidence that “a few months before the
alleged occurrence of the crime charged in the indictment, [the
witness] voluntarily committed himself to a hospital, reporting
auditory hallucinations (hearing things that were not there) and
also complaining that at times he thought he was some other
person. Moreover, this was a direct refutation of [the witness’]
prior denial that he entered the hospital for mental treatment.”

Id. at 764.

23



3. District courts have found reasonable grounds to hold a post-
trial evidentiary hearing on juror bias in circumstances with
much more tenuous evidence of juror bias or misconduct than is

present here. See e.g., United States v. Shaoul, 41 F.3d 811,

814 (2d Cir. 1994) (district court was prepared to hold a hearing
where a juror was the “uncle of the wife of an Assistant United
States Attorney[] in the same prosecutorial district”); United

States v. Jones, 900 F.2d 512, 521 (2d Cir. 1990) (hearing held

where prosecutor informed the court after trial that a juror’s
son was an Assistant United States Attorney for a different

district than that in which the trial was held); see also United

States v. Smith, 319 F. Supp. 2d 527, 528-29 (E.D. Pa. 2004)

(evidentiary hearing held when juror told an acquaintance, an
Assistant United States Attorney not involved with the case, that
he was sitting on a jury and told the prosecutor after trial that
he was disappointed to not have time to watch the closing
arguments in the acquaintance’s case, which took place in the

same courthouse).
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